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all end users who were subscribers for
complete calendar months, prorating
in the case of end users who were sub-
scribers for only part of a calendar
month, and deducting on a prorated
basis for end users covered by a free
trial period subject to the promotional
royalty rate as described in
§385.14(b)(2), except that in the case of
a bundled subscription service, sub-
scriber-months shall instead be deter-
mined with respect to active sub-
scribers as defined in paragraph (a)(4)
of this section. The product of the total
number of subscriber-months for the
accounting period and the specified
number of cents per subscriber (or ac-
tive subscriber, as the case may be)
shall be used as the subscriber-based
component of the minimum or sub-
scriber-based royalty floor, as applica-
ble, for the accounting period.

§385.14 Promotional royalty rate.

(a) General provisions. (1) This section
establishes a royalty rate of zero in the
case of certain promotional interactive
streaming activities, and of certain
promotional limited downloads offered
in the context of a free trial period for
a digital music subscription service
under a license pursuant to 17 U.S.C.
115. Subject to the requirements of 17
U.S.C. 115 and the additional provisions
of paragraphs (b) through (e) of this
section, the promotional royalty rate
shall apply to a musical work when a
record company transmits or author-
izes the transmission of interactive
streams or limited downloads of a
sound recording that embodies such
musical work, only if—

(i) The primary purpose of the record
company in making or authorizing the
interactive streams or limited
downloads is to promote the sale or
other paid use of sound recordings by
the relevant artists, including such
sound recording, through established
retail channels or the paid use of one
or more established retail music serv-
ices through which the sound recording
is available, and not to promote any
other good or service;

(ii) Either—

(A) The sound recording (or a dif-
ferent version of the sound recording
embodying the same musical work) is
being lawfully distributed and offered

37 CFR Ch. lll (7-1-09 Edition)

to consumers through the established
retail channels or services described in
paragraph (a)(1)(i) of this section; or

(B) In the case of a sound recording
of a musical work being prepared for
commercial release but not yet re-
leased, the record company has a good
faith intention of lawfully distributing
and offering to consumers the sound re-
cording (or a different version of the
sound recording embodying the same
musical work) through the established
retail channels or services described in
paragraph (a)(1)(i) of this section with-
in 90 days after the commencement of
the first promotional use authorized
under this section (and in fact does so,
unless it can demonstrate that not-
withstanding its bona fide intention, it
unexpectedly did not meet the sched-
uled release date);

(iii) In connection with authorizing
the promotional interactive streams or
limited downloads, the record company
has obtained from the service it au-
thorizes a written representation
that—

(A) In the case of a promotional use
commencing on or after October 1, 2010,
except interactive streaming subject to
paragraph (d) of this section, the serv-
ice agrees to maintain for a period of
no less than 5 years from the conclu-
sion of the promotional activity com-
plete and accurate records of the rel-
evant authorization and dates on which
the promotion was conducted, and
identifying each sound recording of a
musical work made available through
the promotion, the licensed activity in-
volved, and the number of plays of such
recording;

(B) The service is in all material re-
spects operating with appropriate li-
cense authority with respect to the
musical works it is using for pro-
motional and other purposes; and

(C) The representation is signed by a
person authorized to make the rep-
resentation on behalf of the service;

(iv) Upon receipt by the record com-
pany of written notice from the copy-
right owner of a musical work or agent
of the copyright owner stating in good
faith that a particular service is in a
material manner operating without ap-
propriate license authority from such
copyright owner, the record company
shall within 5 business days withdraw
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by written notice its authorization of
such uses of such copyright owner’s
musical works under the promotional
royalty rate by that service;

(v) The interactive streams or lim-
ited downloads are offered free of any
charge to the end user and, except in
the case of interactive streaming sub-
ject to paragraph (d) of this section in
the case of a free trial period for a dig-
ital music subscription service, no
more than 5 sound recordings at a time
are streamed in response to any indi-
vidual request of an end user;

(vi) The interactive streams and lim-
ited downloads are offered in a manner
such that the user is at the same time
(e.g., on the same Web page) presented
with a purchase opportunity for the
relevant sound recording or an oppor-
tunity to subscribe to a paid service of-
fering the sound recording, or a link to
such a purchase or subscription oppor-
tunity, except—

(A) In the case of interactive stream-
ing of a sound recording being prepared
for commercial release but not yet re-
leased, certain mobile applications or
other circumstances in which the fore-
going is impracticable in view of the
current state of the relevant tech-
nology; and

(B) In the case of a free trial period
for a digital music subscription serv-
ice, if end users are periodically offered
an opportunity to subscribe to the
service during such free trial period;
and

(vii) The interactive streams and
limited downloads are not provided in a
manner that is likely to cause mistake,
to confuse or to deceive, reasonable end
users as to the endorsement or associa-
tion of the author of the musical work
with any product, service or activity
other than the sale or paid use of sound
recordings or paid use of a music serv-
ice through which sound recordings are
available. Without limiting the fore-
going, upon receipt of written notice
from the copyright owner of a musical
work or agent of the copyright owner
stating in good faith that a particular
use of such work under this section
violates the limitation set forth in this
paragraph (a)(1)(vii), the record com-
pany shall promptly cease such use of
that work, and within 5 business days
withdraw by written notice its author-
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ization of such use by all relevant third
parties it has authorized under this
section.

(2) To rely upon the promotional roy-
alty rate, a record company making or
authorizing interactive streams or lim-
ited downloads shall keep complete and
accurate contemporaneous written
records of such uses, including the
sound recordings and musical works in-
volved, the artists, the release dates of
the sound recordings, a brief statement
of the promotional activities author-
ized, the identity of the service or serv-
ices where each promotion is author-
ized (including the Internet address if
applicable), the beginning and end date
of each period of promotional activity
authorized, and the representation re-
quired by paragraph (a)(1)(iii) of this
section; provided that, in the case of
trial subscription uses, such records
shall instead consist of the contractual
terms that bear upon promotional uses
by the particular digital music sub-
scription services it authorizes; and
further provided that, if the record
company itself is conducting the pro-
motion, it shall also maintain any ad-
ditional records described in paragraph
(@)Q)(iii)(A) of this section. The
records required by this paragraph
(a)(2) shall be maintained for no less
time than the record company main-
tains records of usage of royalty-bear-
ing uses involving the same type of li-
censed activity in the ordinary course
of business, but in no event for less
than 5 years from the conclusion of the
promotional activity to which they
pertain. If the copyright owner of a
musical work or its agent requests a
copy of the information to be main-
tained under this paragraph (a)(2) with
respect to a specific promotion or re-
lating to a particular sound recording
of a musical work, the record company
shall provide complete and accurate
documentation within 10 business days,
except for any information required
under paragraph (a)(1)(iii)(A) of this
section, which shall be provided within
20 business days, and provided that if
the copyright owner or agent requests
information concerning a large volume
of promotions or sound recordings, the
record company shall have a reason-
able time, in view of the amount of in-
formation requested, to respond to any
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request of such copyright owner or
agent. If the record company does not
provide required information within
the required time, and upon receipt of
written notice citing such failure does
not provide such information within a
further 10 business days, the uses will
be considered not to be subject to the
promotional royalty rate and the
record company (but not any third-
party service it has authorized) shall
be liable for any payment due for such
uses; provided, however, that all rights
and remedies of the copyright owner
with respect to unauthorized uses shall
be preserved.

(3) If the copyright owner of a musi-
cal work or its agent requests a copy of
the information to be maintained
under paragraph (a)(1)(iii)(A) of this
section by a service authorized by a
record company with respect to a spe-
cific promotion, the service shall pro-
vide complete and accurate docu-
mentation within 20 business days, pro-
vided that if the copyright owner or
agent requests information concerning
a large volume of promotions or sound
recordings, the service shall have a rea-
sonable time, in view of the amount of
information requested, to respond to
any request of such copyright owner or
agent. If the service does not provide
required information within the re-
quired time, and upon receipt of writ-
ten notice citing such failure does not
provide such information within a fur-
ther 10 business days, the uses will be
considered not to be subject to the pro-
motional royalty rate and the service
(but not the record company) will be
liable for any payment due for such
uses; provided, however, that all rights
and remedies of the copyright owner
with respect to unauthorized uses shall
be preserved.

(4) The promotional royalty rate is
exclusively for audio-only interactive
streaming and limited downloads of
musical works subject to licensing
under 17 U.S.C. 115. The promotional
royalty rate does not apply to any
other use under 17 U.S.C. 115; nor does
it apply to public performances, audio-
visual works, lyrics or other uses out-
side the scope of 17 U.S.C. 115. Without
limitation, uses subject to licensing
under 17 U.S.C. 115 that do not qualify
for the promotional royalty rate (in-
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cluding without limitation interactive
streaming or limited downloads of a
musical work beyond the time limita-
tions applicable to the promotional
royalty rate) require payment of appli-
cable royalties. This section is based
on an understanding of industry prac-
tices and market conditions at the
time of its development, among other
things. The terms of this section shall
be subject to de novo review and con-
sideration (or elimination altogether)
in future proceedings before the Copy-
right Royalty Judges. Nothing in this
section shall be interpreted or con-
strued in such a manner as to nullify
or diminish any limitation, require-
ment or obligation of 17 U.S.C. 115 or
other protection for musical works af-
forded by the Copyright Act, 17 U.S.C.
101 et seq.

(b) Interactive streaming and limited
downloads of full-length musical works
through third-party services. In addition
to those of paragraph (a) of this sec-
tion, the provisions of this paragraph
(b) apply to interactive streaming, and
limited downloads (in the context of a
free trial period for a digital music
subscription service), authorized by
record companies under the pro-
motional royalty rate through third-
party services (including Web sites)
that is not subject to paragraphs (c) or
(d) of this section. Such interactive
streams and limited downloads may be
made or authorized by a record com-
pany under the promotional royalty
rate only if—

(1) No cash, other monetary pay-
ment, barter or other consideration for
making or authorizing the relevant
interactive streams or limited
downloads is received by the record
company, its parent company, any en-
tity owned in whole or in part by or
under common ownership with the
record company, or any other person or
entity acting on behalf of or in lieu of
the record company, except for in-kind
promotional consideration used to pro-
mote the sale or paid use of sound re-
cordings or the paid use of music serv-
ices through which sound recordings
are available;

(2) In the case of interactive stream-
ing and limited downloads offered in
the context of a free trial period for a
digital music subscription service, the
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free trial period does not exceed 30 con-
secutive days per subscriber per two-
year period; and

(3) In contexts other than a free trial
period for a digital music subscription
service, interactive streaming subject
to paragraph (b) of this section of a
particular sound recording is author-
ized by the record company on no more
than 60 days total for all services (i.e.,
interactive streaming under paragraph
(b) of this section of a particular sound
recording may be authorized on no
more than a total of 60 days, which
need not be consecutive, and on any
one such day, interactive streams may
be offered on one or more services);
provided, however, that an additional
60 days shall be available each time the
sound recording is re-released by the
record company in a remastered form
or as a part of a compilation with a dif-
ferent set of sound recordings than the
original release or any prior compila-
tion including such sound recording.

(4) In the event that a record com-
pany authorizes promotional uses in
excess of the time limitations of para-
graph (b) of this section, the record
company, and not the third-party serv-
ice it has authorized, shall be liable for
any payment due for such uses; pro-
vided, however, that all rights and
remedies of the copyright owner with
respect to unauthorized uses shall be
preserved. In the event that a third-
party service exceeds the scope of any
authorization by a record company, the
service, and not the record company,
shall be liable for any payment due for
such uses; provided, however, that all
rights and remedies of the copyright
owner with respect to unauthorized
uses shall be preserved.

(c) Interactive streaming of full-length
musical works through record company
and artist services. In addition to those
of paragraph (a) of this section, the
provisions of this paragraph (c) apply
to interactive streaming conducted or
authorized by record companies under
the promotional royalty rate through a
service (e.g., a Web site) directly owned
or operated by the record company, or
directly owned or operated by a record-
ing artist under the authorization of
the record company, and that is not
subject to paragraph (d) of this section.
For the avoidance of doubt and without
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limitation, an artist page or site on a
third-party service (e.g., a social net-
working service) shall not be consid-
ered a service operated by the record
company or artist. Such interactive
streams may be made or authorized by
a record company under the pro-
motional royalty rate only if—

(1) The interactive streaming subject
to this paragraph (c) of a particular
sound recording is offered or author-
ized by the record company on no more
than 90 days total for all services (i.e.,
interactive streaming under this para-
graph (c) of a particular sound record-
ing may be authorized on no more than
a total of 90 days, which need not be
consecutive, and on any such day,
interactive streams may be offered on
one or more services operated by the
record company or artist, subject to
the provisions of paragraph (b)(2) of
this section); provided, however, that
an additional 90 days shall be available
each time the sound recording is re-re-
leased by the record company in a re-
mastered form or as part of a compila-
tion with a different set of sound re-
cordings than prior compilations that
include that sound recording;

(2) In the case of interactive stream-
ing through a service devoted to one
featured artist, the interactive streams
subject to this paragraph (c) of this
section of a particular sound recording
are made or authorized by the record
company on no more than one official
artist site per artist and are recordings
of that artist; and

(3) In the case of interactive stream-
ing through a service that is not lim-
ited to a single featured artist, all
interactive streaming on such service
(whether eligible for the promotional
royalty rate or not) is limited to sound
recordings of a single record company
and its affiliates and the service would
not reasonably be considered to be a
meaningful substitute for a paid music
service.

(d) Interactive streaming of clips. In ad-
dition to those in paragraph (a) of this
section, the provisions of this para-
graph (d) apply to interactive stream-
ing conducted or authorized by record
companies under the promotional roy-
alty rate of segments of sound record-
ings of musical works with a playing
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time that does not exceed the greater
of:

(1) 30 seconds, or

(2) 10% of the playing time of the
complete sound recording, but in no
event in excess of 60 seconds. Such
interactive streams may be made or
authorized by a record company under
the promotional royalty rate without
any of the temporal limitations set
forth in paragraphs (b) and (c) of this
section (but subject to the other condi-
tions of paragraphs (b) and (c) of this
section, as applicable). For clarity, this
paragraph (d) is strictly limited to the
uses described herein and shall not be
construed as permitting the creation or
use of an excerpt of a musical work in
violation of 17 U.S.C. 106(2) or 115(a)(2)
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or any other right of a musical work
owner.

[74 FR 4529, Jan. 26, 2009, as amended at 74
FR 6834, Feb. 11, 2009]

§385.15 [Reserved]

§385.16 Reproduction and distribution
rights covered.

A compulsory license under 17 U.S.C.
115 extends to all reproduction and dis-
tribution rights that may be necessary
for the provision of the licensed activ-
ity, solely for the purpose of providing
such licensed activity (and no other
purpose).

§385.17 Effect of rates.

In any future proceedings under 17
U.S.C. 115(c)(3)(C) and (D), the royalty
rates payable for a compulsory license
shall be established de novo.
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